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PER CURIAM

Respondent appeals as of right the trial court’s order finding her in criminal contempt for
violating a personal protection order (PPO), MCL 600.2950(23) (providing that an individual who
fails to comply with a personal protection order is subject to criminal contempt, punishable by up
to 93 days in jail and a $500 fine); 600.1701 (providing list of acts punishable for contempt). The
trial court held the violation hearing via video conference. On appeal, respondent argues that she
is entitled to a new hearing because, although she appeared and participated via video, the trial
court did not advise her of her right to be physically present and she did not waive her right to be
physically present. We disagree and affirm the conviction and sentence.

I. BACKGROUND

In September 2020, petitioner obtained a PPO against respondent. In October 2020,
petitioner filed a motion and order to show cause in Calhoun Circuit Court. The motion alleged
that respondent violated the PPO by calling his cell phone three times.

On November 30, 2020, the trial court held a hearing via Zoom video conference. At the
beginning, the court stated that respondent was present in the courtroom with her attorney. The
parties agree, and the record reflects, that this was a misstatement. For example, the court told



both petitioner and respondent to unmute themselves prior to their testimony. At a minimum, it
appears that neither was physically present in the courtroom.

The court never advised respondent of her right to be physically present for the hearing.
Respondent, through counsel, was able to cross examine petitioner via video conference. Neither
respondent, nor the court as the fact finder, was in the same room as petitioner when he testified.
Although several portions of the transcript are indiscernible, it is unclear if this is a result of the
hearing being held via video conference.

At the end of the hearing, the trial court found that respondent violated the PPO. The court
imposed a suspended sentence of 15 days in jail and a $250 fine. Like the remainder of the hearing,
the court imposed the sentence via video conference.

After the court advised respondent of her appellate rights, she requested that the court
appoint appellate counsel. Through counsel, respondent filed a motion to vacate the violation
order, which the court denied. This appeal followed.

II. LAW AND ANALYSIS
A. WAIVER AND FORFEITURE

At the threshold, the prosecution argues that respondent waived her argument regarding
physical presence, precluding appellate review. We disagree. “Waiver is different from
forfeiture.” People v Carines, 460 Mich 750, 763 n 7; 597 NW2d 130 (1999) (quotation marks
and citation omitted). Waiver occurs when one intentionally relinquishes or abandons a known
right. People v Davis, 509 Mich 52, 64;  NW2d __ (2022) (citations omitted). And one who
waives an issue cannot later seek appellate review of that issue. Id. (citations omitted). To waive
a known right, a party must clearly express their satisfaction with a trial court’s decision. Id.,
quoting People v Kowalski, 489 Mich 488, 503; 803 NW2d 200 (2011). “In contrast, a party
merely forfeits rather than waives an issue when that party fails to timely assert a right.” Id.
(citation omitted). A defendant or litigant’s participation in a potentially defective hearing does
not amount to a waiver. See id. at 65.

Here, respondent’s failure to object and subsequent participation in the remote hearing
resulted in forfeiture, not waiver, of her right to be physically present during the hearing. See
Davis, 509 Mich at 65, citing People v Vaughn, 491 Mich 642, 663-664; 821 NW2d 288 (2012)
(holding that failing to object to an improper courtroom closure results in forfeiture, not waiver,
of the public-trial right). Here, there was nothing to suggest that respondent knew she had a right
to be physically present during the hearing. The trial court did not advise her of this right. And
neither she nor her counsel indicated that they were waiving the right. She merely participated in
the proceedings without objection. This amounts to forfeiture, not waiver.

B. RIGHT TO PHYSICAL PRESENCE DURING PPO VIOLATION HEARING

After determining that respondent did not waive this argument, we consider whether the
Zoom PPO violation hearing violated her right to be physically present. We conclude that an error
occurred, but respondent has failed to establish that the error prejudiced her.



1. PRESERVATION AND STANDARD OF REVIEW

To preserve an issue for appellate review, a party must raise the issue before the trial court,
and the trial court must address and decide the issue. See People v Cameron, 291 Mich App 599,
617; 806 NW2d 371 (2011). To preserve for review by this Court a constitutional error claim that
implicates a defendant’s due-process rights, a party must raise the issue in the trial court, at a time
when the lower court has an opportunity to correct the error. People v Anderson, __ Mich App
_,___+__ Nwad __ (2022) (Docket No. 354860); slip op at 4, app held in abeyance
Mich ;978 NW2d 835 (2022) (citations omitted); see also People v Pipes, 475 Mich 267, 277,
715 NW2d 290 (2006). Here, respondent did not raise the issue of her physical presence during
the hearing and did not object to appearing remotely via Zoom. Therefore, she failed to preserve
the issue for appellate review. See Anderson, slip op at 4.

Respondent argues, without supporting authority, that she preserved this issue when she
moved for the trial court to vacate her violation. We are not persuaded. The purpose of the
preservation requirement is to encourage litigants “to seek a fair and accurate trial the first time
around” without the need for further legal proceedings. See Carines, 460 Mich at 761 (quotation
marks and citation omitted). Generally, a party should “raise objections at a time when the trial
court has an opportunity to correct the error, which could thereby obviate the necessity of further
legal proceedings and would be by far the best time to address a [litigant’s] constitutional and
nonconstitutional rights.” Anderson, __ Mich App at __; slip op at 4, citing People v Grant,
445 Mich 535, 551; 520 NW2d 123 (1994). Here, had respondent objected to the remote
proceedings at the start of the hearing, the trial court could have immediately adjourned the
hearing, and this appeal might have been avoided. See id. Respondent’s argument is similar to
one stating that raising an issue for the first time in a motion for reconsideration is sufficient to
preserve the issue, which is not true. See Vushaj v Farm Bureau Gen Ins Co of Mich, 284 Mich
App 513, 519; 773 NW2d 758 (2009). Accordingly, this issue is unpreserved. See Carines, 460
Mich at 761; see also Cameron, 291 Mich App at 617.

This Court reviews unpreserved or forfeited issues for plain error. In re Contempt of Henry,
282 Mich App 656, 666; 765 NW2d 44 (2009). In order to receive relief under the plain-error
rule, a defendant—or contemnor—obears the burden of proving that: (1) an error occurred, (2) the
error “was plain, i.e., clear or obvious,” and (3) “the plain error affected substantial rights, i.e.,
prejudiced defendant by affecting the outcome of the proceedings.” Anderson, __ Mich App at
__;slip op at 4 (citations omitted). If a contemnor satisfies those three requirements, “we must
determine whether the plain error seriously affects the fairness, integrity, or public reputation of
the judicial proceedings independent of the defendant’s innocence.” Id.

The Court reviews for an abuse of discretion a circuit court’s decision to hold a party in
contempt; however, we review related constitutional issues de novo. In re Contempt of Dudzinski,
257 Mich App 96, 99; 667 NW 2d 68 (2003).

2. APPLICATION

Regarding the first prong of the plain-error analysis, here, there is no real dispute that the
error occurred. Although Michigan courts have yet to address directly the extent of a defendant’s
right to be physically present for an evidentiary hearing and sentencing on contempt for a PPO



violation, the parties appear to agree that respondent had such a right. We hold that in a criminal
contempt proceeding for an alleged PPO violation, a respondent has both a constitutional right to
be physically present and a right existing under the Michigan Court Rules.

Contempt is a quasi-criminal proceeding that can be either criminal or civil in nature. In
re Contempt of Dougherty, 429 Mich 81, 91; 413 NW2d 392 (1987). It can be difficult to
distinguish criminal and civil contempt, but this distinction is critical because criminal contempt
proceedings require some, though not all, of the due process safeguards of an ordinary criminal
trial. 1d.> The difference between civil and criminal contempt is also found in their purpose: civil
contempt seeks to coerce compliance with court orders; criminal contempt seeks to punish
misconduct. See id. Although the Michigan Court Rules contemplate that contempt for violating
a PPO can be civil or criminal, see MCR 3.708(H)(3) (providing the burden of proof for both civil
and criminal contempt), where, as here, it seeks to punish for past conduct, such as the telephone
calls, its nature is criminal, not civil. See TM v MZ, 501 Mich 312, 315; 916 NW2d 473 (2018);
see also Dougherty, 429 Mich at 91-92 (noting the difference between civil and criminal
contempt); Mayes v Livingston, unpublished per curiam opinion of the Court of Appeals, issued
November 18, 2010 (Docket No. 290533) (noting that proceedings under MCL 600.2950 were
criminal contempt). MCL 600.2950 governs domestic-relationship PPOs. See TM, 501 Mich at
315. A person who fails to comply with a PPO is subject to the criminal contempt powers of the
court. See MCL 600.2950(23). A petitioner, or the prosecutor standing in the petitioner’s shoes,
has the burden of proving a respondent’s guilt of criminal contempt beyond a reasonable doubt at
a show-cause hearing. See MCR 3.708(H)(3).

Because contempt for violation of a PPO is criminal in nature, a respondent has a
constitutional right to be present for the evidentiary hearing and sentencing. See Anderson,
Mich App __;slipop at5. “ “‘Criminal contempt is a crime in the ordinary sense; it is a violation
of the law, a public wrong which is punishable by fine or imprisonment or both.” ” People v
Joseph, 384 Mich 24, 33; 179 NW2d 383 (1970), quoting Bloom v Illinois, 391 US 194, 201; 88
S Ct 1477; 20 L Ed 2d 522 (1968).

In People v Mallory, 421 Mich 229, 247; 365 NW2d 673 (1984), our Supreme Court
explained that, in the normal criminal context,

[a] defendant has a right to be present during the voir dire, selection of and
subsequent challenges to the jury, presentation of evidence, summation of counsel,

1 Contempt can also be direct or indirect. United Mine Workers v Bagwell, 512 US 821, 827 n 2,
114 S Ct 2552; 129 L Ed 2d 642 (1994) (“Direct contempts that occur in the court’s presence may
be immediately adjudged and sanctioned summarily, and, except for serious criminal contempts
in which a jury trial is required, the traditional distinction between civil and criminal contempt
proceedings does not pertain.”) (citations omitted); see also In re Contempt of Henry, 282 Mich
App 656, 675; 765 NW2d 44 (2009) (“When a contempt is committed in the immediate view and
presence of a court and immediate corrective action is necessary, the court may summarily punish
it.””). In the context of contempt for an alleged PPO violation, such as this case, the contempt is
indirect. Because this case involves indirect contempt, summary proceedings and a contemnor’s
diminished rights at such proceedings are not at issue here.
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instructions to the jury, rendition of the verdict, imposition of sentence, and any
other stage of trial where the defendant’s substantial rights might be adversely
affected.

Recently, in a COVID-19 related case, this Court reiterated that a criminal defendant has a
constitutional right to be present at any stage of a trial during which substantial rights might be
adversely affected. Anderson, __ Mich Appat ___; slip op at 5, citing Illinois v Allen, 397 US
337, 338; 90 S Ct 1057; 25 L Ed 2d 353 (1970).

Michigan Court Rule 3.708 provides the hearing procedures for alleged PPO violations.
Under MCR 3.708, a respondent has the right to be present at a PPO violation hearing, to present
evidence, and to examine and cross-examine witnesses. See MCR 3.708(H)(2). MCR 3.708(H)(2)
provides as follows:

The respondent has the right to be present at the hearing, to present
evidence, and to examine and cross-examine witnesses. As long as the respondent
is either present in the courtroom or has waived the right to be present, on motion
of either party, and with the consent of the parties, the court may use telephonic,
voice, or videoconferencing technology to take testimony from an expert witness
or, upon a showing of good cause, any person at another location.

MCR 3.708(1) provides as follows:

The use of videoconferencing technology under this rule must be in
accordance with the standards established by the State Court Administrative Office.
All proceedings at which videoconferencing technology is used must be recorded
verbatim by the court.

These rules were affected by our Supreme Court’s COVID-19 related administrative
orders. Administrative Order No. 2020-2, 505 Mich Ixi-Ixii (2020), ordered circuit courts, “[t]o
the extent possible and consistent with MCR 6.006 and a defendant’s constitutional and statutory
rights,” to conduct a number of “hearings using two-way interactive technology or other remote
participation tools[.]”

Administrative Order No. 2020-6, 505 Mich xci-xcii, provides, in relevant part, as follows:

On order of the Court, pursuant to 1963 Const, Art VI, Sec 4, which
provides for the Supreme Court’s general superintending control over all state
courts, the Court authorizes judicial officers to conduct proceedings remotely
(whether physically present in the courtroom or elsewhere) using two-way
interactive videoconferencing technology or other remote participation tools under
the following conditions:

 any such procedures must be consistent with a party’s Constitutional
rights;

* the procedure must enable confidential communication between a party
and the party’s counsel,



* access to the proceeding must be provided to the public either during the
proceeding or immediately after via access to a video recording of the proceeding,
unless the proceeding is closed or access would otherwise be limited by statute or
rule;

* the procedure must enable the person conducting or administering the
procedure to create a recording sufficient to enable a transcript to be produced
subsequent to the activity.

While this order is in effect, and consistent with its provisions, all judges in
Michigan are required to make a good faith effort to conduct proceedings remotely
whenever possible. Although adjournments are permitted when necessary, courts
are directed to implement measures to ensure all matters may proceed as
expeditiously as possible under the circumstances, given the particular public
health conditions in each locality and the technology resources and staffing
situations in place at each court.

Here, the trial court erred when it conducted the evidentiary hearing via video without first
advising respondent of her right to appear in person and making the appropriate waivers on the
record.

Regarding the second prong of the plain-error analysis, we find that the error was plain,
which is to say it was clear and obvious. Respondent had a clear right to be present for the
proceedings, in particular the evidentiary hearing and sentencing. Similar to other criminal
proceedings, the administrative orders that provided for expanded use of video conference
technology in response to COVID-19 did not abrogate those rights. The trial court’s failure to
advise respondent of her right to in-person proceedings and to hold the hearings in person was a
clear and obvious error.

Regarding the third prong of the plain error analysis, we find that respondent has failed to
establish that the error affected her substantial rights, which is to say, respondent has failed to
show that the errors prejudiced the respondent by affecting the outcome. As this Court recognized
in Anderson, “the Supreme Court has never held that the exclusion of a criminal defendant from a
critical stage of his criminal proceedings constitutes a structural error.” Anderson, __ Mich App
at__ ; slip op at 6 (quotation marks and citation omitted). Therefore, to be entitled to relief,
respondent must show that any plain error committed by the trial court affected her substantial
rights. See People v Walker, 273 Mich App 56, 66; 728 NW2d 902 (2006); see also Anderson,
____Mich App at __; slip op at 7-8 (holding that defendant satisfied first two prongs of plain-
error analysis but not the third). In Anderson, this Court found that a defendant who was sentenced
via videoconference during the COVID pandemic established the first two prongs of plain-error
analysis, but was unable to demonstrate prejudice. Anderson, _ Mich Appat __; slipop at 7-
8. There, this Court held that the defendant did not establish prejudice because aside from the
proceedings occurring on video, he could not identify any other irregularities with the sentencing
hearing. See id. at 8.

We conclude that respondent failed to satisfy the third prong of plain error analysis because
use of two-way videoconferencing for testimony did not affect her substantial rights. Despite the



use of video technology, many procedural safeguards were available via video conference.
Respondent was able to testify on her own behalf. She was able to cross-examine petitioner
remotely. She was permitted to confer with her counsel in a video breakout room. Her counsel
fully participated in the hearing and made several objections. The trial court gave respondent an
opportunity to speak on her own behalf before rendering a sentence. Although there were small
gaps in the transcript, it does not appear that the technology impeded the hearing. Respondent, for
example, points to no time during the hearing when testimonies were misunderstood or when the
participants asked clarifying questions of “indiscernible” testimony. Throughout the proceedings,
the trial court asked respondent several times if she understood the proceedings and asked if she
had questions. Relying on Anderson, we conclude that respondent has failed to satisfy the third
prong of plain-error analysis: that the error affected her substantial rights and affected the outcome.

1. CONCLUSION

For the reasons stated above, we find that respondent forfeited the issue of her physical
presence at the trial and sentencing for contempt, and failed to establish that the trial court’s plain
error affected her substantial rights. We affirm.

/s/ Mark T. Boonstra
/s/ Michael F. Gadola
/s/ Noah P. Hood
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Hoob, J. (concurring.)

In the 2001 short story Little Brother, Walter Mosley imagined a future where courts are
efficient because of advances in automation and video technology. The protagonist defends
himself against an artificial intelligence prosecutor and before an automated judge because he
cannot afford live, in-person proceedings. Although we presently are a long way from this
imagined dystopia, the courts must remain vigilant against the gradual, frog-boiling
dehumanization of the criminal judicial system—even in times of crisis.

This case presents another node along the path to that potential future. While | agree with
the bulk of the analysis and conclusions in the majority opinion, | write separately because my
agreement with the majority’s handling of the third and fourth prong of plain-error analysis is
premised on two conditions. First, we are bound by People v Anderson, _ Mich App __ ;
NW2d _ (2022) (Docket No. 354860), app held in abeyance __ Mich ___; 978 Nw2d 835
(2022), which I believe was wrongly decided as it relates to prejudice and structural error arising
out of video sentencing. Second, respondent has not argued that the apparent—and obvious—
Confrontation Clause violations in this case prejudiced her or amount to structural errors that
would place this case outside of Anderson’s framework. Because that argument is not presently
before us, and because we are bound by Anderson, | agree with the majority.

I. BACKGROUND



The majority opinion accurately describes the factual and procedural background of this
case. Critically, this case involved indirect, criminal contempt proceedings for a personal
protection order (PPO) violation. Because the contempt was criminal in nature, most if not all
criminal procedural protections were required. The factfinder—in this case the trial court—viewed
the entirety of the testimony via video. So did the respondent. The trial court never advised
respondent of her rights under the Confrontation Clause to demand that the factfinder and the
accused view the testimony in person.

II. PRESERVATION AND STANDARD OF REVIEW

The majority opinion applies the correct standard of review: plain-error analysis. See
People v Carines, 460 Mich 750, 763 n 7; 597 NW2d 130 (1999). Like the question of physical
presence, the apparent Confrontation Clause violations are forfeit rather than intentionally waived.
See People v Davis, 509 Mich 52, 64-65; _ NW2d ___ (2022). Here, nothing in the record
suggests that respondent knew she had a right to confront her accuser or have the trial court as the
factfinder observe the testimony in person to more accurately assess witness credibility. We,
therefore, would review the unpreserved Confrontation Clause issue for plain error if that issue
were before us. See id.

As stated in the majority opinion, in order to obtain relief under the plain-error rule, a
contemnor bears the burden of proving that (1) an error occurred, (2) the error was plain, and (3)
that the plain error affected substantial rights—in other words, the error affected the outcome of
the proceedings. Anderson, _ Mich App at __; slip op at 4 (citation omitted). If a defendant
satisfies these three requirements, the court must determine whether the plain error seriously
affected the fairness, integrity, or public reputation of the judicial proceedings independent of the
defendant’s innocence. Carines, 460 Mich at 763-764. This last step, sometimes identified as a
fourth prong of plain-error analysis, conceptually overlaps with the third prong. Davis, 509 Mich
at 75-76.

This standard also applies to the rare category of constitutional errors identified as
“structural errors.” People v Cain, 498 Mich 108, 116; 869 NW2d 829 (2015). Structural errors
are “structural defects in the constitution of the trial mechanism, which defy analysis by ‘harmless-
error’ standards.” See Arizona v Fulminante, 499 US 279, 309; 111 S Ct 1246; 113 L Ed 2d 302
(1991) (holding that the use of coerced confession at trial was a structural error); Weaver v
Massachusetts, ~ US ;137 S Ct 1899, 1907-1908; 198 L Ed 2d 420 (2017) (holding that the
right to public trial is structural); United States v Gonzalez-Lopez, 548 US 140, 148-150; 126 S Ct
2557; 165 L Ed 2d 409 (2006) (holding that the Sixth Amendment right to counsel of one’s choice
is structural). Because their harm is extensive, intrinsic, and difficult to prove, “preserved
structural errors result in automatic relief to the defendant to ensure insistence on certain basic,
constitutional guarantees that should define the framework of any criminal trial.” Davis, 509 Mich
at 67 (quotation marks and citation omitted). Our Supreme Court recently explained that forfeited
structural errors are also “particularly ill-suited to an analysis of whether the error affected the
outcome of the trial court proceedings.” Id. at 73. Therefore, “the existence of a forfeited
structural error alone satisfies the third prong of the plain-error standard, and a defendant need not
also show the occurrence of outcome-determinative prejudice.” Id. at 74. In other words, a
forfeited structural error automatically satisfies the third prong and creates a formal rebuttable
presumption that a defendant has satisfied the fourth prongs. Id. at 73-75. The burden then shifts
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to the prosecution to present facts that “affirmatively demonstrate that, despite the error, the overall
fairness, integrity, and reputation of the trial court proceedings were preserved.” Id. at 76.

III. LAW AND ANALYSIS

| agree with the majority that respondent has satisfied the first and second prong of the
plain-error analysis. My hesitation relates to the third-prong of plain-error analysis and
consideration of whether plain error seriously affected the fairness, integrity, or public reputation
of the judicial proceedings independent of the defendant’s innocence, the so-called fourth prong.
I agree with the majority’s conclusion that respondent has not satisfied the third prong, prejudice,
because we are bound by the holding in Anderson and because respondent has not raised the
Confrontation Clause violation as an issue in this appeal. | discuss both issues below.

A. ANDERSON WAS INCORRECTLY DECIDED

First, the majority reaches the correct conclusion because we must follow this Court’s prior
holding in Anderson. See MCR 7.215(J)(1). But this Court’s conclusion in Anderson was
incorrect.r There, following a bench trial, the trial court sentenced the defendant via Zoom video
conference. Anderson,  Mich App at __; slip op at 2. Aside from the defendant not being
present at sentencing and not being able to see his attorney during the hearing, the sentencing
hearing complied with constitutional requirements. See id. at ___; slip op at 2. The defendant
appealed, arguing in part, that he was entitled to resentencing because he was not physically
present. Id.at __; slip op at 4.

There, like here, the error was unpreserved. See Anderson, _ Mich Appat ___; slip op
at 6. At the outset, this Court held that video sentencing was not a structural error because “(1)
the right to be physically present at sentencing is designed to protect the defendant from an
erroneous sentence, and not necessarily to protect some other interest, (2) the effects of sentencing
a defendant remotely is not too difficult to measure, and (3) the error will not always result in
fundamental unfairness.” Id. at __; slip op at 6, citing Weaver, 137 S Ct at 1908. In support of
these conclusions, this Court cited Weaver, which did not involve video proceedings or sentencing
atall. See Anderson,  Mich Appat___;slip op at 6; see also Weaver, 137 S Ct at 1908 (holding
that closing the court room for two days of jury selection where all of the seats in the courtroom
were occupied by the pool of prospective jurors did not violate the defendant’s right to a public
trial or satisfy the defendant’s ineffective assistance of counsel claim).

Having concluded that the error was not structural, this Court also concluded that the
defendant failed to satisfy the third and fourth prongs of the plain-error standard. Anderson,

! Notably, this Court held in a recent unpublished opinion that remote participation in sentencing
was a structural error. People v Harbenski, unpublished per curiam opinion of the Court of
Appeals, issued March 31, 2022 (Docket No. 356731), p 6 (“[ W]e hold that the lack of in-person
sentencing in this case was structural error that affected defendant’s substantial rights and seriously
affected the integrity and fairness of the judicial proceedings.”). In Anderson, which was decided
the same day as Harbenski, this Court held the opposite. See Anderson, _ Mich App ___; slip
op at 7 (“Defendant’s remote participation in the sentencing was not a structural error.”).
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Mich App at __; slip op at 6-8 & 8 n 4. First, this Court held that the defendant failed to show,
or even argue, outcome-determinative prejudice. Id. at __; slip op at 6-8. This Court reasoned
that the plain-error standard required the defendant to “successfully establish that, had he been
physically present in the courtroom, there is a reasonable probability that his sentence would have
been different.” Id. at __ ; slip op at 6. The Court concluded that his physical absence from the
courtroom still allowed him to participate (albeit without the ability to confer with his attorney)
and did not restrict his ability to put in evidence or argument in favor of a low sentence. Id.at__;
slip op at 7. In dictum, the Court stated that the effect of the error was not difficult to discern
because “if it were necessary, all that would be required to determine whether defendant’s physical
presence impacted the sentence would be to remand for the trial court to indicate whether it did.”
Id. at __ ;slipopat7. In other words, the defendant did not prove that the remote proceedings
resulted in a harsher sentence, and even if he had, this Court could remand to the sentencing court
for the sentencing judge to say whether the outcome was prejudiced by video sentencing.

This is wrong for three reasons. First, it assumes that a sentencing judge who imposed a
harsher sentence due to remote sentencing would be able to recognize that prejudicial effect of
remote proceedings on remand. In reality, implicit prejudices in sentencing may be quantifiable,
but hard—or impossible—for an individual trial judge to recognize. See People v Heller, 316
Mich App 314, 320-321; 891 NW2d 541 (2016) (“Abundant social science research demonstrates
that video conferencing ‘as a mediating technology’ may color a viewer’s assessment of a person’s
credibility, sincerity, and emotional depth.”).2 Second, the Anderson analysis calcifies a standard
that a defendant can effectively never prove. There is no way to show that a video sentence
affected the outcome, and even if there is a question, the trial judge can simply say it did not.
Relying on the logic in Anderson, it is essentially impossible for a defendant to satisfy the third
prong of the plain-error standard following a trial court’s failure to advise a defendant of their right
to be in person at various stages of trial, including sentencing. The difficulty in quantifying or
proving prejudice related to such violations would seem to be an indication that either video
sentencing is either never prejudicial or it is precisely the type of hard-to-measure error that
reviewing courts should not have to quantify—structural. The simplest explanation is that remote
sentencing without an appropriate waiver is an error that is intrinsic, pervasive, and impossible to
measure. Precisely the sort of error that we should find is structural. This is the third reason
Anderson is wrong. See Heller, 316 Mich App at 318-320 (discussing the “profound significance”
of sentencing, acknowledging the “intensely personal nature of the process,” and noting the
“dehumanize[ation]” of that process associated with video sentencing.)

In reaching its conclusion that remote sentencing is not a structural error, this Court also
acknowledged—but largely ignored—the principles outlined in Heller, 316 Mich App at 321. In
Heller, this Court first recognized the constitutional right to in-person sentencing. Compare
Anderson, __ Mich App at___; slip op at 6 (“[T]he error will not always result in fundamental
unfairness”), with Heller, 316 Mich App at 321 (“In our view, Heller’s absence from the
sentencing nullified the dignity of the proceedings and its participants, rendering it fundamentally

2 This Court in Heller relied on the discussion of unintended, negative effects of videoconferencing
in the legal world as stated in Salyzyn, A New Lens: Reframing the Conversation about the Use of
Video Conferencing in Civil Trials in Ontario, 50 Osgoode Hall L J 429, 445 (2012).
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unfair.”). In Heller, however, this Court did not explicitly state that it was applying the plain-error
standard or its prejudice prong, though the error in Heller appeared to be unpreserved. See Heller,
316 Mich App at 315, 321. Nonetheless, this Court strongly indicated that the lack of in-person
sentencing for felony convictions was a structural error when it stated that sentencing via video
conference renders the sentencing “fundamentally unfair.” 1d. Considering the statement in
Heller’s extended discussion on the importance of in-person sentencing, this Court in Anderson
should have concluded that sentencing via video conference without a valid waiver is structural,
plain error.

The reasoning in Heller was sound. Sentencing in person is different than on Zoom. See
Anderson, _ Mich App at __; slip op at 6. See also Heller, 316 Mich App at 319-321. On
Zoom, a defendant appears to be one and half to three inches on a computer screen (or smaller if
sentenced via video from the Michigan Department of Corrections). In person, the defendant
stands between 6 feet and 25 feet from the judge. Unlike Zoom, in person, the judge cannot mute
a defendant, victim, or member of the public who becomes overwhelmed during the sentencing
hearing. On Zoom, there is no packing the courtroom with supporters, family, or victim advocates.
There is no real interaction with the public outside of broadcasting proceedings to invisible masses
on YouTube. And the trial judge cannot see the defendant or victim quake as they allocute. The
Court in Anderson appeared to recognize these differences, see Anderson, _ Mich Appat __;
slip op at 6 (“Remote proceedings, despite the greatly improved and available technologies, simply
do not compare to face-to-face interaction.”)3, and it ignored them, see id. at___; slip op at 6-8.

Nonetheless, we are bound by Anderson. 1, therefore, must agree with the majority’s
conclusion regarding the third and fourth prong of the plain-error analysis.

B. CONFRONTATION CLAUSE VIOLATIONS

Finally, I agree with the majority’s conclusions regarding the third and fourth prong of
plain-error analysis because, aside from passing reference in respondent’s brief, respondent has
not raised the issue of the obvious Confrontation Clause violations in this case. This critical issue,
therefore, is not presently before us. Had respondent raised the issue, we would be required to
consider three questions: (1) whether the Confrontation Clause violations prejudiced respondent;

% The Court noted the critical importance of in-person sentencing, citing as examples Heller and
several outer jurisdiction cases. See Anderson, Mich App at ___; slip op at 6, citing Heller, 316
Mich App at 319-320; United States v Williams, 641 F3d 758, 764 (CA 6, 2011) (“As our sister
circuits have recognized, and anyone who has used video conferencing software is aware, ‘virtual
reality is rarely a substitute for actual presence.” ) (citation omitted); United States v Lawrence,
248 F3d 300, 304 (CA 4, 2001) (stating that Rule 43 of the Federal Rules of Criminal Procedure
reflects the policy that “virtual reality is rarely a substitute for actual presence and that, even in an
age of advancing technology, watching an event on the screen remains less than the complete
equivalent of actually attending it.””); and United States v Fagan, 464 F Supp 3d 427, 429-430 (D
Me, 2020) (“From thirty years of federal sentencing, I can attest to the importance of seeing the
defendant in the same room at sentencing. Physical presence makes unavoidable the recognition
that—in sentencing—one human being sits in judgment of another, with a dramatic impact on the
future of a living, breathing person, not just a face on a screen.”).
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(2) whether they affected the fairness, integrity, and public reputation of the court proceedings;
and (3) whether Confrontation Clause violations, like those in this case, are structural errors.

As stated above, this contempt was criminal in nature; therefore, respondent had the right
to be present during critical stages of the proceedings. See In re Contempt of Dougherty, 429 Mich
81, 91; 413 NW2d 392 (1987) (holding that criminal contempt requires most procedural safeguards
of other criminal cases). But unlike Anderson, Heller, and the majority of cases analyzing the right
to physical presence during criminal proceedings, this case also involved the court’s denial of
respondent’s right to be present during adverse testimony and factfinding. This case, therefore,
also implicates respondent’s more specific Confrontation Clause rights (1) to see petitioner’s
testimony live in court and (2) to have the trial judge, as the factfinder, see his testimony live in
court. See Crawford v Washington, 541 US 36; 124 S Ct 1354; 158 L Ed 2d 177 (2004); People
v Jemison, 505 Mich 352, 355-357; 952 NW2d 394 (2020); see also In re Contempt of Dougherty,
429 Mich at 91 (noting that criminal contempt requires most criminal procedures). The Sixth
Amendment of the United States Constitution and Article 1, 8 20 of the Michigan Constitution
guarantee criminal defendants the right to confront the witnesses against them. See US Const, Am
VI; Const 1964, art 1, § 20. A primary objective of the Confrontation Clause is to compel
witnesses to “stand face to face with the [factfinder] in order that they may look at him, and judge
by his demeanor upon the stand and the manner in which he gives his testimony whether he is
worthy of belief.” People v Buie, 285 Mich App 401, 407-408; 775 NW2d 817 (2009), quoting
Mattox v United States, 156 US 237, 242-243; 15 S Ct 337; 39 L Ed 409 (1895). The right to
confrontation “ ‘is an essential and fundamental requirement for the kind of fair trial which is this
country’s constitutional goal.” ” Buie, 285 Mich App at 408, quoting Barber v Page, 390 US 719,
721; 88 S Ct 1318; 20 L Ed 2d 255 (1968). The Confrontation Clause has four elements: (1)
physical presence, (2) an oath, (3) cross-examination, and (4) “observation of demeanor by the
trier of fact....” Buie, 285 Mich App at 408 (quotation marks and citations omitted). When
combined, these elements ensure “that evidence admitted against an accused is reliable and subject
to . .. rigorous adversarial testing . . . .” Maryland v Craig, 497 US 836, 846; 110 S Ct 3157; 111
L Ed 2d 666 (1990).*

Although reliability had long been a touchstone of Confrontation Clause jurisprudence, in
Crawford, the United States Supreme Court established a bright-line rule requiring a face-to-face
encounter for testimonial evidence. Crawford, 541 US at 61-63; see also Jemison, 505 Mich at
355-357 (reconciling Crawford with prior, narrower holding in Craig). Crawford requires face-
to-face cross-examination for testimonial evidence unless a witness is unavailable and the
defendant had a prior opportunity to cross-examine. Jemison, 505 Mich at 356, citing Crawford,
541 US at 68. Admitting a prosecution witness’s video testimony over a defendant’s objection
necessarily violates a defendant’s state and federal constitutional rights to confrontation. Jemison,
505 Mich at 356 (reversing conviction for first-degree criminal sexual conduct because

4 Our Supreme Court has interpreted the holding in Craig as limited to its specific facts in order to
reconcile that case with Crawford. See Jemison, 505 Mich at 355-357 (reconciling Crawford with
prior, narrower holding in Craig).



prosecution’s forensic expert witness’s testimony via two-way video conference violated the
Confrontation Clause).

Here, the trial court clearly erred by conducting the evidentiary hearing and sentencing via
video without first advising respondent of her right to appear in person and making the appropriate
waivers on the record. But the trial court also erred in allowing the prosecution to present
testimony, including that of petitioner, without advising respondent of her Confrontation Clause
rights. This error was as, if not more, obvious than the trial court’s error in failing to advise
respondent of her more general right to be physically present during proceedings that may
adversely affect her rights.

The Supreme Court has also not yet held that a violation of the Confrontation Clause is a
structural error. See People v Walker, 273 Mich App 56, 67-68; 728 NW2d 902 (2006) (COOPER,
J., concurring) (noting a gap in Confrontation Clause precedent); but see United States v Graham,
278 F App’x 538, 545 n 2 (CA 6, 2008) (holding that admission of evidence in violation of the
Confrontation Clause is not a structural error).> But the principles and directions outlined in
Crawford and more recent Confrontation Clause precedent suggest that the Confrontation Clause
violations in this case are precisely what structural error contemplates. See Crawford, 541 US at
61-62 (“[The Confrontation Clause’s] ultimate goal is to ensure reliability of evidence, but it is a
procedural rather than a substantive guarantee. It commands, not that evidence be reliable, but
that reliability be assessed in a particular manner: by testing in the crucible of cross-examination.
The Clause thus reflects a judgment, not only about the desirability of reliable evidence (a point
on which there could be little dissent), but about how reliability can best be determined.”) (opinion
by ScALIA, J.); Jemison, 505 Mich at 361-363 (analyzing preserved Confrontation Clause error
and explaining that the Confrontation Clause “does not guarantee reliable evidence; it guarantees
specific trial procedures that were thought to assure reliable evidence, undeniably among which
was ‘face-to-face’ confrontation.”) (Quotation marks and citation omitted; emphasis in original).

As indicated above, this Court has reached different conclusions regarding the effect and
constitutional implications of criminal proceedings via video conference. Compare Anderson,
Mich App at ___; slip op at 7-8 (holding that the defendant satisfied the first two prongs of plain-
error analysis but not the third), with Heller, 316 Mich App at 314 (holding sentencing via video
was fundamentally unfair without explicitly citing the plain-error standard).® Our analysis,

® Although caselaw from lower federal courts is not binding precedent, it may be considered for
its persuasive value. People v DeRousse,  MichApp __, ;  NW2d__ (2022) (Docket
No. 358358); slip op at 4.

® Unpublished cases from this court have also reached various outcomes. Harbenski, unpub op at
4-5 (holding that sentencing via video conference was a structural error; remanding for
resentencing or waiver of right to in-person sentencing); People v Harbenski, unpublished per
curiam opinion of the Court of Appeals, issued March 31, 2022 (Docket No. 356731) (BOONSTRA,
J. concurring) (finding that video sentencing was plain error without structural error); People v
Enciso, unpublished per curiam opinion of the Court of Appeals, issued October 8, 2020 (Docket
No. 342965), pp 5-7, Iv pending (holding that defendant sentenced via video conference satisfied



however, has almost exclusively been limited to the right to physical presence during sentencing,
not physical presence during factfinding. See, e.g., Heller, 316 Mich App at 314 ; Anderson,
Mich App at __; slip op at 7; Harbenski, unpub op at 3-6; see also People v Enciso, unpublished
per curiam opinion of the Court of Appeals, issued October 8, 2020 (Docket No. 342965), pp 5-7,
Iv pending. Assessing prejudice in video sentencing can be particularly difficult, see Anderson,
__ Mich Appat___; slip op at 7-8, and does not implicate the same issues that are present with
video testimony and video factfinding. | am unaware of cases assessing the resultant prejudice a
defendant or criminal contemnor experiences when the court violates her right to be present during
factfinding and testimony, absent prior misconduct or disruption by the defendant. | can only
assume that is because such an error in criminal proceedings is exceptionally rare, and video
testimony obviously requires knowing, intelligent, and voluntary waivers of rights under the
Confrontation Clause. The same should be true in the context of criminal contempt proceedings.

If respondent had raised the issue, we would have to consider whether respondent has
satisfied the third prong of plain error analysis because use of two-way videoconferencing for
testimony affected her substantial rights. This Court and the United States Supreme Court have
recognized that the right to confrontation allows an accused to confront their accusers, and allows
the jury, or factfinder, to weigh a witness’s credibility more accurately. Buie, 285 Mich App at
408 (noting that the right to confrontation is essential to a fair trial); Craig, 497 US at 846 (stating
that the elements of the Confrontation Clause right to confrontation ensure that testimony against
the accused is reliable and subject to rigorous adversarial testing). Without these elements, | am
convinced that the trial court largely heard all of the testimony, but it is unclear if the trial court
was in the same position to assess the credibility of either respondent or petitioner. By extension,
the court, as the factfinder, was not in the same position it would otherwise be to determine
respondent’s guilt.

Crawford and Jemison suggest that these are questions that we should not have to answer
because confrontation rights are intrinsic and pervasive, and their denial is impossible to measure.
See Crawford, 541 US at 61-62; Jemison, 505 Mich at 355-357. The Confrontation Clause is not
just about reliability; rather, it establishes bright-line procedures that define the fundamentals of
criminal proceedings. See Crawford, 541 US at 61-62, 67-68; Jemison, 505 Mich at 355-357, 360-
362. If asked, and if appropriately applying our Supreme Court’s precedent and that of the United
States Supreme Court, | would likely conclude that this sort of error is structural.

But without the Confrontation Clause problem, and being required to follow Anderson, it
is difficult to say that the errors affected respondent’s substantial rights. It is difficult to ignore
that the trial court failed to ask if respondent consented to taking testimony and engaging in
factfinding remotely. Without respondent’s waiver, the court engaged in a process that almost
certainly would not have occurred in an ordinary criminal context. Had it occurred in an ordinary
criminal case, the need to reverse for waivers or retrial would be obvious. If this issue were before
us, the outcome might have been equally obvious.

the first two prongs of plain-error analysis, but did not satisfy the third prong because his
sentencing hearing otherwise complied with constitutional requirements and he could not
demonstrate prejudice).



For these reasons, | respectfully concur in the result.

/s/ Noah P. Hood
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